Maine State Library 

Maine State Documents 



Labor Relations Board Documents Labor 



7-1-2011 

Maine Labor Relations Board Annual Report^ 
Fiscal Year 2011 

Maine Labor Relations Board 



Follow this and additional works at: http:/ / statedocs.maine.gov/ mlrb_docs 



Recommended Citation 

Maine Labor Relations Board, "Maine Labor Relations Board Annual Report, Fiscal Year 2011" (2011). Lafcor Relations Board 
Documents. Paper 54. 

http : / / statedocs.maine.gov/ nilrb_docs/ 54 



This Document is brought to you for free and open access by the Labor at Maine State Documents. It has been accepted for inclusion in Labor 
Relations Board Documents by an authorized administrator of Maine State Documents. For more information, please contact statedocs^maine.gov. 



ANNUAL REPORT 
MAINE LABOR RELATIONS BOARD 
Fiscal Year 2011 

This report is submitted pursuant to 26 M.R.S.A. §§ 968(7) and 979-J(l) (2007). 
Introduction 

The mission of the Maine Labor Relations Board and its affiliated organizations, 
the Panel of Mediators and the State Board of Arbitration and Conciliation, is to foster 
and improve the relationship between public employees and their employers. The Maine 
Labor Relations Board ("Board") protects the rights and enforces the responsibilities 
established by the four separate labor relations statutes covering Maine's public sector 
employees. The Board does this by creating bargaining units, conducting secret ballot 
elections to certify, change or decertify bargaining agents, and processing prohibited 
practice complaints. The Panel of Mediators and the State Board of Arbitration and 
Conciliation provide dispute resolution procedures to assist parties in negotiating initial or 
successor collective bargaining agreements and in resolving contract grievance issues. 
The focus of this report is the activity of the Labor Board during the fiscal year. 

The Board had requests for services from most segments of the public sector 
labor-management community during the past year. Overall demand for the Board's services 
increased compared with the previous year. The pervasive concern in the reporting period 
continued to be the impact of the national economic recession on pubUc finance and the 
anticipated loss of ARRA funds next year. Both labor and management in the K- 12 sector 
expressed concern regarding uncertainty in the amount of State general purpose aid to 
education for the next two years. Given the magnitude of the fiscal challenges facing the State 
and competing demands for scarce resources, parties expressed reluctance to make long-term 
commitments until the State biennial budget 



was enacted. 

Members of the Board are appointed by the Governor, confirmed by the Legislature, 
and serve four-year terms. Public Chair Peter T. Davison of Hallowell, Employee 
Representative Carol B. Gilmore of Charleston, Alternate Chairs David C. Elliott of 
Whitefield and Barbara L. Raimondi of Auburn, and Alternate Employee Representatives 
Wayne W. Whitney of Brunsvi^ick and Robert L. Piccone of Portland continued to serve in 
their respective capacities throughout the year. The term of office of each primary member 
and the terms of their respective alternate members expire on September 30 of successive 
years. The terms of office of the Employer Representatives expired this year. Governor 
Baldacci re-appointed Karl Dornish, Jr., of Winslow as the primary Employer Representative 
and Richard Hombeck of Bowdoinham as Alternate Employer Representative and appointed 
Patricia Dunn of Scarborough as Alternate Employer Representative. The appointments were 
confirmed by the Legislature. 

As in past years, the staff of the Board handled a great many inquiries from public 
employers and employees or their representatives, the media, and members of the pubHc. The 
staff is the primary source of information for persons interested in the operations and 
procedures of Maine's public sector labor laws. In instances that involved matters over which 
the Board has no jurisdiction, the staff continued the policy of providing some orientation for 
the inquirer, suggesting other agencies or organizations that might be of help. 

The Board's web site is the prime source for research of Board precedent, as the scope 
of collective bargaining issues addressed by Maine courts is quite limited and difficult to 
research on-line. Due to the retirement of a very old web server, the search engine used by the 
Board's web site was switched to one that is a little more cumbersome to use. While a bit 
more time consuming, complaints have been few as the search function still draws on an 



extensive database of the Board's prohibited practice and representation appeals decisions, as 
well as Superior and Supreme Judicial Court opinions reviewing the Board's decisions. 
Access to this case law helps public employers, employees and bargaining agents to know the 
parameters of required or permitted conduct and to use such information to avoid violating the 
law. The web site also includes links to the statutes administered by the Board, the complete 
text of the Board's Rules and Procedures, the Board's forms, a bulletin board of current 
activities, and links to other state and federal labor relations agency sites. Since its inception 
the web site has been maintained and updated by Board staff. Over the years, the web site has 
been highly praised by the labor-management community. 

Legislative Matters 

Four bills introduced in this year's Legislative Session would have had direct impact on 
the Board's jurisdiction. Two bills, L.D.'s 309 and 788, concerned the policy question of 
whether employees, who are represented by a bargaining agent but who choose not to become 
members of the union, may be required to pay a service fee for their share of the union's cost 
of representing the bargaining unit. As drafted, L.D. 309, would have resulted in several 
unintended consequences; therefore, the primary sponsor pre-sented an amendment at the 
public hearing that would replace the bill, avoiding the problematic impact. The Legislature 
has approved the request of the Joint Standing Committee on Labor, Commerce, Research and 
Economic Development ("LCRED") to carry over L.D. 309 for consideration in the Second 
Regular Session. The Legislature also voted to indefinitely postpone consideration of L.D. 
788. 

A third bill, L.D. 1207, would repeal the Agricultural Employees Labor Relations Act, 
26 MRSA c. 16., which is administered by the Board. Despite its title, the Act only covers 
egg processing facilities that have over 500,000 laying birds and employ more than 100 
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agricultural employees. Since its enactment in 1997, the Board has received only one 
complaint under the Act, which was withdrawn in 1998 prior to hearing before the Board. 
The Legislature has approved the request of the Committee on LCRED to carry over L.D. 
1207 for consideration in the Second Regular Session. 

L.D. 1553, An Act To Create a Public Charter School Program in Maine was enacted 
by the Legislature and signed by the Governor. As amended, the new law authorizes the 
creation of up to 10 pubhc charter schools within a 10-year period. The teachers employed at 
public charter schools would have the same collective bargaining rights as other teachers in 
public education; however, the law requires that, should they choose to be represented for 
collective bargaining purposes, the charter school teachers' bargaining unit would be separate 
from other bargaining units. 

Bargaining Unit and Election Matters 

During fiscal year 2011, the Board received 36 voluntary agreements or joint filings for 
the establishment of or change in collective bargaining units. There were 31 of these filings 
in FY 10, 15 in FY 09, 24 in FY 08 and 16 in FY 07. Of the 36 FY 1 1 filings, 21 were for K- 
12 educational units. 9 were for municipal or county government units, 4 were for state units 
and 2 were for judicial units. The unit agreements were filed by the following employee 
organizations: 

Maine Education Association/NEA 20 agreements 

(Auburn ESP Unit) 
(MSAD 70 Ed Tech Unit) 
(RSU 10 Administrative Unit) 
(RSU 10 Nutrition Workers Umt) 
(RSU 10 Professional Staff Unit) 
(RSU 10 Support Staff Unit) 
(RSU 12 Professional Unit) 
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(RSU 12 ESP Unit) 

(RSU 16 Custodian/Maintenance Unit) 

(RSU 18 ESP Unit) 

(RSU 19 Teachers & Professional Staff) 

(RSU 20 Professional Unit) 

(RSU 23 Professional Staff Unit) 

(RSU 23 ESP Unit) 

(RSU 25 ESP Unit) 

(RSU 25 Teachers Unit) 

(RSU 26 Professional Staff Unit) 

(RSU 26 Support Staff Unit) 

(RSU 31 Administrative Team Unit) 

(RSU 54 Support Unit) 
Maine State Employees Association 8 

(Judicial Branch Administrative Services Unit) 

(Judicial Branch Supervisory Services Unit) 

(MePERS Administrative Services Unit) 

(MePERS Pro-Tech Services Units) 

(State Pro-Tech Services Unit) (2) 

(State Supervisory Services Unit) (2) 
Teamsters Union Local 340 3 

(Berwick Town Employees Unit) 

(Harrison General Unit) 

(Van Buren Ambulance Unit) 
International Association of Machinists 2 

(RSU 16 Bus Drivers Unit) 

(Woolwich General Government Unit) 
Fraternal Order of Police 1 

(Waldo County Deputy Sheriffs Unit) 
Maine Association of Police 1 

(Damariscotta Police Unit) 
New England Police Benevolent Association 1 

(Limestone Patrol Unit) 

Of the 36 filings, 7 were for new units and, 29 were for changes to existing units, including 15 
that involved RSU bargaining units. 
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Sixteen (16) unit determination or clarification petitions (submitted when there is no 
agreement on the composition of the bargaining unit) were filed in FY 1 1. One (1) unit 
petition (carried forward from FY 10) went to hearing and a decision was issued. Agreements 
were reached in 5 cases, 7 units were deemed appropriate, and 4 are pending. Once a unit 
petition and response are filed, a member of the Board's staff, other than the assigned hearing 
officer in the case, contacts the parties and attempts to facilitate agree-ment on the appropriate 
bargaining unit. This involvement, successful in 37.5% of the cases this year, saves substantial 
time and litigation costs for public employers and bargaining agents. There were 12 unit 
petitions filed in FY 10, 13 in FY 09, and 7 in FY 08. The unit determination/clarification 
requests were filed by the following employee organizations: 

Teamsters Union Local 340 4 petitions 



(Augusta Gen. Government Unit) 
(Franklin County Sheriffs Dept. Unit) 
(Harrison Gen. Government Unit) 
(Lebanon Town Office Unit) 



Maine Education Association/NEA 
(MSAD 70 Ed Tech Unit) 
(RSU 5 Certified Professionals Unit) 
(Sanford Central Office Staff Unit) 



3 



AFSCME Council 93 

(MSAD 54 Support Unit) 
(Waldoboro Town Employees Unit) 



2 



Fraternal Order of Police 

(Knox County Sheriff's Dept. Patrol Division) 
(Washington County Sheriffs Dept. Patrol Division) 



2 



International Association of Machinists 
(RSU 16 Bus Drivers Unit) 
(Woolwich Town Office Unit) 



2 



Individuals 

(Bangor Airport Ramp Attendants Unit) 



1 



Maine State Employees Association 
(Auburn City Hall Unit) 



1 
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New England Police Benevolent Association 
(Limestone Police Patrol Unit) 



1 



After the scope and composition of the bargaining unit is established, either by 
agreement or by unit determination, a secret ballot bargaining agent election is conducted by 
the Board. An election is held to determine the desires of the employees, unless a bargaining 
agent is voluntarily recognized by the public employer. During FY 11 there were 21 voluntary 
recognitions filed, involving the following employee organizations: 

Maine Education Association/NEA 17 voluntary recs. 

(RSU 10 Administrative Unit) 
(RSU 10 Nutrition Workers Unit) 
(RSU 10 Professional Staff Unit) 
(RSU 10 Support Staff Unit) 
(RSU 12 Professional Unit) 
(RSU 12 ESP Unit) 
(RSU 16 Custodian/Maintenance Unit) 
(RSU 18 ESP Unit) 

(RSU 19 Teachers & Professional Staff) 
(RSU 20 Professional Unit) 
(RSU 23 Professional Staff Unit) 
(RSU 23 ESP Unit) 

(RSU 25 ESP Unit) 

(RSU 25 Teachers Unit) 

(RSU 26 Professional Staff Unit) 

(RSU 26 Support Staff Unit) 

(RSU 3 1 Administrative Team Unit) 
Fraternal Order of Police 1 

(W aldo County Deputy Sheriffs Unit) 
International Association of Machinists 1 

(Woolwich General Government Unit) 
Maine Association of Police 1 

(Damariscotta Police Unit) 
Teamsters Union Local 340 1 

(V an Buren Ambulance Unit) 
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Eleven (11) bargaining agent election requests were filed in FY 11; 7 elections were 
held, including matters carried forward from FY 10. The employee organizations were 
certified as the bargaining agent in 5 cases, and the employees opted for no repre-sentative in 
2 cases. The bargaining agent was voluntarily recognized in 1 case, and 4 election matters are 
pending. The bargaining agent election petitions filed this year involved the following 
employee organizations: 

Maine Education Association/NEA 3 petitions 

(MSAD 70 Ed Tech Unit) 

(RSU 23 Food Service Unit) 

(Sanford Central Office Staff Unit) 
International Association of Machinists 2 

(Woolwich Town Clerks Unit) 

(RSU 16 Bus Drivers Unit) 
Teamsters Union Local 340 2 

(Harrison General Employees Unit) 

(Lebanon Town Office Employees Unit) 
AFSCME Council 93 1 

(W aldoboro Town Employees Unit) 
Local 333, United Marine Division, ILA 1 

Casco Bay ITD Supervisors Unit) 

Maine State Employees Association 1 

(Auburn City Hall Unit) 
New England Police Benevolent Association 1 

(Limestone Police Dept. Unit) 

In FY 10, there were 13 voluntary recognitions filed, 11 bargaining agent 
election requests received, and 7 elections held. 

The most significant developments regarding representation matters this year was the 
dramatic increase in requests for decertification/certification and straight decertification 
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elections. The former type of petition involves a challenge by the petitioning organization to 
unseat and replace an incumbent as bargaining agent for bargaining unit members. In 
decertification petitions, no new union is involved; the petitioner is simply attempting to remove 
the incumbent agent. The Board received 19 decertification/ bargaining agent election requests 
this year; compared with an average of 4.4 such requests per year during the preceding 5 years. 
In addition, the Board received 4 straight decertification election requests this year; compared 
with an average of fewer that 1 every two years during the preceding 5 years. While the 
expressed rationale for these filings varies, the overriding reason appears to be unit employee 
dissatisfaction with the modest wage and benefit changes negotiated by the incumbent 
bargaining agents during this difficult period and the belief that a new bargaining agent will be 
able to negotiate better results. Sixteen (16) elections were held. The results of the 
decertification/certification petitions were as follows: 

Petitioner (Bargaining Unit) Incumbent Agent Outcome 

Androscoggm County Employee AFSCME Council 93 56-2 for ACEA 

Assn. (Law Enforcement & 
Corrections Unit) 

Eliot Police Patrol/Maine Association Teamsters Local 340 6-1 for MAP 
of Police (Eliot Police Dept. Unit) 

Fraternal Order of Police AFSCME Council 93 1 5- 1 for FOP 

(Penobscot County Line Officers 
Law Enforcement Unit) 

Fraternal Order of Police AFSCME Council 93 8- 1 for FOP 

(Penobscot County Supervisory 
Law Enforcement Unit) 
Fraternal Order of Police Teamsters Local 340 10-0 for FOP 

(Washington County Sheriffs 
Dept. Patrol Division Unit) 
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lAMAW, District 4 Auburn Ed. Assn./MEA 26-14 for lAMAW 

(Auburn School Dept. Custodians/ 
Grounds/Utility, etc. Unit) 



Knox County Deputies Assn./ 
Fraternal Order of Police 
(Sheriffs Dept. Patrol Division) 

Maine Employees United/Sagadahoc 
County Communications Assn. 
(Sagadahoc County Communications 
Center Unit) 



AFSCME Council 93 13-0 for FOP 



AFSCME Council 93 9-1 for SCCA 



Nat. Correctional Employees Union AFSCME Council 93 113-2 for NCEU 
(Cumberland County Sheriffs Dept. 
Employees) 

Nat. Correctional Employees Union Teamsters Local 340 7-1 for NCEU 
(Franklin Sheriffs Dept. Unit) 

Nat. Correctional Employees Union Teamsters Local 340 10-1 for NCEU 
(Oxford County Corrections Unit) 

Nat. Correctional Employees Union AFSCME Council 93 Pending 
(Penobscot County Corrections 
Line Unit) 

Nat. Correctional Employees Union Teamsters Local 340 24-3 for NCEU 
(Washington County Non- 
Administrative Employees of 
Corrections, Communications 
and Cooks) 

Nat. Correctional Employees Union Teamsters Local 340 46-26 for NCEU 
(York County Corrections & 
Supervisory Unit) 
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New England Police Benev. Assn. Teamsters Local 340 2-0 for NEPBA 
(Ft. Fairfield Police Dept. Unit) 



New England Police Benev. Assn. Teamsters Local 340 9-4 for NEPBA 
(Presque Isle Police Unit) 

Wiscasset Police Assn. (Maine AFSCME Council 93 3-0 for WPA 

Employees United) (Police Unit) 

As noted above, the Board received 4 straight decertification petitions in FY 1 1. Two 

elections were held and 2 are pending. The results of the decertification petitions were as 

follows: 

Bargaining Unit Incumbent Agent Outcome 

Old Town Public Works Unit Teamsters Local 340 13-1 for No Rep. 

South Portland City Bus Drivers Unit AFSCME Council 93 6-4 for AFSCME 

Bangor Airport Ramp Attendants AFSCME Council 93 Pending 

Unit 

RSU 21 Bus Drivers, Bus Aides & Teamsters Local 340 Pending 
Mechanics Unit 

One disclaimer of interest was filed and granted. Disclaimers arise when a bargaining 
agent no longer wishes to represent a bargaining unit. In such cases, the bargaining agent files a 
request to disclaim interest with the agency, which gives notice of such intent to the employees in 
the unit at issue and provides them with an opportunity to object to the request. If no employee 
objects, there is no collective bargaining agreement in effect, and the bargaining agent has no 
outstanding financial obligations for bargaining or contract administration activities regarding the 
unit, the disclaimer will be granted. The employee organization is no longer the bargaining agent 
and is prohibited from seeking to represent the employees in the disclaimed bargaining unit for a 
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one-year period from the granting of the disclaimer request. 

There was 1 election matter carried over from FY 10; consequently, there were 35 such 
matters requiring attention during the fiscal year. This compares with a total of 19 in FY 10, 22 
in FY 09, 22 in FY 08, and 39 in FY 07. 

Dispute Resolution 

The Panel of Mediators is the cornerstone of the dispute resolution process for public 
sector negotiations. Its importance continues to be reflected in its volume of activity and in its 
credibility with the client community. The activities of the Panel are summarized in this report 
and are more fully discussed in the Annual Report of the Panel of Mediators. 

Interest mediation is the process through which State mediators assist parties in 
negotiating initial or successor collective bargaining agreements. The number of new interest 
mediation requests received during the fiscal year decreased. There were 54 new requests filed 
this year compared with 64 last year. In addition to the new mediation requests received during 
FY 11, there were 36 matters carried over from FY 10 that required mediation activity during the 
year. Thus, the total number of mediation matters requiring the Panel's attention in this fiscal 
year was 90, up from 80 in FY 10. 

The lower level of new mediation requests this year resulted from two major factors. 
As a consequence of the great recession, some parties' expectations have been adjusted to be 
more closely consistent with the economic reality. Second, as noted in last year's report, a 
common strategy early on in the economic downturn was the agreement to one-year contract 
extensions in the hope that conditions would be more favorable in a year. Last year, faced with 
continued uncertainty in the national economy and scarce resources, parties returned to the 
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practice of negotiating multi-year agreements to provide predictability in the terms and conditions 
of employment, resulting in fewer agreements expiring this year. 

Overall, the demand for public sector mediation services decreased by 15.6% this year. 
While requests is the municipal sector, including counties and utility districts, remained relatively 
steady (3.2% reduction), those in arising from K-12 education decreased 23.3%. Anecdotal 
evidence from the mediators indicates that several school employers and bargaining agents 
delayed beginning negotiations this year due to uncertainties regarding the amount each district 
would be receiving in the upcoming biennium from the State general purpose aid to education, 
resulting in fewer bargaining cases becoming ripe for mediation. The reduction in the number of 
bargaining units, due to the K-12 reorganization initiatives, may also have contributed to a 
decline in the number of mediation requests. 

The settlement rate for cases where mediation was concluded this year, including 
carryovers from FY 10, decreased significantly. This year's settlement rate was 72.6%. During 
the past 15 years, the settlement rate has ranged from 72.1% in FY 2009 to a high of 88.5% in 
FY 2005, with a mean of 81.1%. Fiscal issues, particularly health insurance financing and 
general wage adjustments (or freezes), continued to be difficult issues to resolve this year. 
Predictably, job security provisions, including issues relating to sub-contracting and reductions in 
force, were at issue in several mediations. In the K-12 sector, the thorniest issues involved 
negotiations aimed at harmonizing terms and conditions of employment for the new 
regional-school-unit- wide bargaining units, starting from the disparate provisions of the collective 
bargaining agreements that applied to the constituent school administrative units. During the past 
few years, the lack of funds to finance wage improvements has resulted in parties' agreeing to a 
wide variety of terms and conditions of employment, further complicating the effort to reach 
uniform provisions for the new educational enterprises. 
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Fact finding is the second step in the three-step statutory dispute resolution process. In 
Fiscal Year 2011, 12 fact-finding requests were filed. There were 14 requests received in FY 10. 
Of the 12 cases, plus 4 carried forward from FY 10, 8 requests went to hearing and decisions 
were issued. Four (4) petitions were withdrawn or otherwise settled, and 4 are pending. In FY 
10, 4 fact-finding hearings were held. The following employee organizations were involved in 
requests for fact-finding services this year: 

Maine Education Association/MEA/NEA 6 requests 

(RSU 23 Custodian/Maintenance Unit) 

(RSU 57 Ed Tech Unit) 

(Winthrop Teachers Unit) 

(RSU 20 Professional Unit) 

(SAD 49 Ed Tech Unit) 

(RSU 13 ESP Unit) 
AFSCME Council 93 2 

(Androscoggin County. Law Enforcement & 

Corrections Unit) 
(Bangor Public Works Department) 
Maine State Employees Association 2 

(MePERS Supervisory Services Unit) 

(Waldo County Support Services Unit) 
International Association of Firefighters 1 

(Orono Captains & Firefighters Unit) 
Teamsters Union Local 340 1 

(Brunswick Public Works Unit) 

Interest arbitration is the third and final step in the statutory dispute resolution process. 
Under various public employee statutes administered by the Board and unless agreed otherwise 
by the parties, an interest arbitration award is binding on the parties on non-monetary issues. 
Unresolved questions concerning salaries, pensions and insurance are subject to interest 
arbitration, but an award on these matters is only advisory. The Municipal Public Employees 
Labor Relations Law, which applies to the overwhelming majority of bargaining situations, does 
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not require parties to notify the Board when they are invoking mandatory interest arbitration. 
The law does require that arbitration awards be filed with the Board; however, they usually are 
not. This year, no interest arbitration decisions were received. 

Prohibited Practice Complaints 

One of the Board's main responsibilities in administering the public sector collective 
bargaining process is to hear and rule on prohibited practice complaints. Formal hearings are 
conducted by the full, three-person Board in such matters. Eighteen (18) complaints were filed 
in FY 1 1. This represents an increase over the FY 10 level. For the last six years, including the 
current year, the number of complaints filed each year has fluctuated from a low of 5 to a high 
of 24, with the mean being 16. Many of the complaints received during the past year charged 
violations of the duty to negotiate in good faith. 

In addition to the 18 complaints filed in FY 11, there were 11 carryovers from FY 10, 
compared with 15 complaints and 12 carryovers last year. Board panels conducted 1 evidentiary 
hearing during the year, the same as in FY 10. In cases where there are no material facts in 
dispute, the parties submit their controversy to the Board through a stipulated record and written 
arguments. The Board issued formal Orders in 5 cases. Board chairs, sitting as prehearing 
officers, held conferences in 6 cases, compared with 3 in FY 10. Four (4) cases are being held 
in abeyance. Thirteen (13) complaints were dismissed or withdrawn at the request of the parties, 
including one after prehearing conference, and two were dismissed by the executive director. 
Ten (10) complaints await prehearing and/or hearing. 

The Board issued five formal decisions in prohibited practice cases this year. In Maine 
State Employees Association v. State of Maine, Department of Public Safety, No. 09-10 (July 9, 
2010), the Board concluded that the Employer had not engaged in direct dealing with employees 
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when reassigning duties and submitting a reclassification request to reflect the newly-assigned 
duties. The manager informed one employee that she would be assuming new duties and that he 
would submit a reclassification request. There was no evidence that the manager sought any 
input from the employee on, for example, which duties she would assume, or how it would 
impact her wages or hours. The discussions with other employees about new supervisory duties 
did not amount to direct dealing because the manager did not negotiate with any of the 
interviewing employees about which supervisory duties would be assigned, about the workload, 
wages, or the level of responsibility to be added. The manager was simply seeking information 
from the employees on their ability to handle supervisory responsibilities. 

Seasonal employees have no rights under the public sector collective bargaining laws. In 
Christopher E. Roy v. Town of Frye Island, No. 10-10 (Sept. 13, 2010), the Board considered 
whether the seasonal employee exclusion applied to an employee of an employer which itself 
was arguably a seasonal enterprise. The Board dismissed a complaint brought by an individual 
employed by the Town of Frye Island's ferry service for successive years, during the period 
when the ice was out and boats could make it back and forth to the mainland. The Board held 
that the Complainant was employed to work for the ferry service on a seasonal basis (the ferry 
season) and that it was an understood condition of employment; therefore, he had no legal 
standing to file a complaint. 

As a consequence of difficult bargaining in recent years, collective bargaining 
agreements often expire before a successor agreement is reached. The Board issued three 
decisions this year, addressing what the law requires during the post-expiration period. Sanford 
Professional Firefighters, Local 1624 v. Town of Sanford, No. 11-04 (Jan. 28, 2011), was the 
first case in which the Board interpreted and applied 26 MRSA § 624- A. Prior to the enactment 
of §964- A, if the collective bargaining agreement containing an arbitration provisions had 
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expired, the Law Court had held in 1994 that neither party could be compelled to arbitrate a 
grievance because there was no longer an agreement to arbitrate. The Board determined that as 
§964-A controlled the matter, the pending grievance was subject to arbitration and the request to 
defer to arbitration was granted. 

As noted earlier in this report, the Board has conducted an unusually high number of 
decertification/bargaining agent elections this year. As a consequence of these elections, the 
Board addressed questions regarding legal requirements during the post-expiration period, when 
the expired agreement had been negotiated by a bargaining agent that was subsequently replaced 
by a different employee organization, in two cases decided this year. In Maine Employees 
United/Saco Public Works Association v. CityofSaco, No. 11-02 (Mar. 29, 2011), the expired 
collective bargaining agreement required the City to deduct union dues or fair share fees from 
employees and remit them to the Union, but the City stopped the deductions when the 
agreement expired. The Board concluded that since the payroll deduction of union dues and 
union service fees were both mandatory subjects of bargaining, the City was required to 
continue with their deduction after the expiration of the collective bargaining agreement while 
the parties were negotiating a successor agreement. The Board stated that the fact that the 
agreement was made with a different union was irrelevant as the obligation is not a contractual 
obligation but one based on the duty to bargain and the correlative duty to maintain the status 
quo. Applying the same legal analysis, the Board held in National Correctional Employees 
Union v. York County, No. 11-07, (Interim Order, May 17, 2011), that the grievance procedure 
of the expired collective bargaining agreement was part of the status quo that must be 
maintained following expiration, even if the bargaining agent had changed, and the arbitration 
provision must be continued in accordance with the requirements of 26 M.R.S.A. §964-A. 
Considering the enforceability of the evergreen clause, the Board held that such clauses cannot 
operate to extend the life of an agreement beyond the statutory three year maximum contained in 



26 M.R.S.A. § 964(1)(D). 



The executive director has continued to be actively involved settling prohibited practice 
cases through telephone conferences and personal meetings with the parties' representatives. 
The services of the executive director or a Board attorney are offered on the day of the hearing 
to attempt to settle cases. If the parties either decline the Board's offer or if the effort is 
unsuccessful, the Board members are present, ready to convene a formal evidentiary hearing. 

Prohibited practice complaints, v^^ith the respondent noted in parenthesis, v^^ere filed by 
the following this year: 

Individuals 4 complaints 



(MSEA) 

(State of Maine) (2) 

(University of Maine System & AFUM/MEA) 
lAFF 



4 



(Augusta) 
(Orono) 
(Sanford) 
(South Portland) 
AFSCME Council 93 
(Oxford County) (2) 
(State of Maine) 



3 



Maine Education Association/NEA 
(RSU 23) 
(RSU 57) 



2 



National Correctional Employees Union 



2 



(York County) (2) 
Maine Employees United 

(Saco) 



Oxford County Deputies Association 



(Oxford County) 
Sanford Police Association 
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(Sanford) 
Unit Appeals 

The Board has the statutory authority to decide appeals of unit-related decisions issued 
by the Executive Director, such as unit determination, unit clarification, and election issues. 
This year, the Board received a unit appeal, challenging the Executive Director's determination 
that a showing of interest, supporting a petition to sever a group of employee classifications 
from an established bargaining unit, was numerically sufficient. The Board's Rules, ch. 1 1, § 7 
(1 1), require that a petition for unit determination, including petitions for severance, must be 
supported by a showing of interest from at least 30% of the proposed bargaining unit. The 
Executive Director determined that a showing of interest based on the number of employees 
sought to be included in the unit that would be created by the severance was numerically 
sufficient. The incumbent bargaining agent challenged this decision, arguing that the showing 
of interest should be based on the desires of the existing unit as a whole, not just the employees 
sought to be severed. Relying on the plain language of ch. 11, § 8 (2) of the Rules, the Board 
affirmed the Executive Director's decision. 

Interpretive Rulings 

The labor relations statutes authorize the Board to issue non-binding interpretive rulings 
to assist parties in understanding the provisions of the law and, thereby, avoiding violating the 
statutes. No requests for interpretive rulings were received this year and the Board did not issue 
any on its own initiative. 

Appeals 

No Board decision was appealed to Superior Court during FY 1 1. 
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Summary 

The following chart summarizes the filings for this fiscal year, along with the previous 
five years and percent change from year to year: 
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FY 


FY 


FY 


FY 


FY 
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2008 


2009 


2010 


2011 


Unit Determination/ 




+100% 


-78% 


+85% 


-7.7% 


+33% 


Clarification Requests 














Number filed- 


16 


32 


7 


13 


12 


16 


Agreements on 




-33..3% 


+50% 


-40% 


+106.7% 


+16% 


Bargaining Unit 














(MLRBForm#l) 


24 


16 


24 


15 


31 


36 


Number filed- 














Voluntary Recognitions 




-33.3% 


-50% 


+100% 


+550% 


+61.5% 


(MLRBForm#3) 














Number filed- 


3 


2 


1 


2 


13 


13 


Bargaining Agent 




+93.7% 


+64.5% 


+15.4 


-15.4% 


0% 
















Number filed- 


16 


31 


11 


13 


11 


11 


Decertification 




-100% 


+100% 


-100% 


0% 


+400% 


Election Requests 














Number filed- 


1 


0 


1 


0 


0 


4 


Decert./Certification Election 




-20% 


+25% 


-20% 


0% 


+375% 


Requests 














Number filed- 


5 


4 


5 


4 


4 


19 


Mediation Requests 




-18.96% 


-14.9% 


-25% 


+64% 


-15.6% 
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Number filed-- 


58 


47 


40 


39 


64 


54 


Fact-Finding 




0% 


-66.6% 


+111% 


+55.6% 


-14.3% 


Requests 














Number filed- 


12 


12 


4 


9 


14 


12 


Prohibited Practice 




-25% 


-72.3% 


+200% 


-6.25% 


+17% 


Complaints 














Number filed- 


24 


18 


5 


16 


15 


18 



The above table indicates that the demand for the Board's different services generally 
increased during the fiscal year, reflecting the severe economic downturn. The agency's leading 
business indicator, the level of demand for interest mediation, reflects the difficulty in 
concluding agreements in the current economic climate as well as the increased complexity of 
negotiation implementing K-12 reorganizations. For the past several years we have been 
predicting that public sector organizational activity may be nearing the point of saturation, given 
that the Board has been in existence since 1969 and many units, particularly education and 
firefighter units, predated the establishment of the agency. As the number of organized 
employees approaches the universe of those eligible, the number of new units created each year 
will decline. As predicted last year, there was a decrease in organizational activity for new 
bargaining units this year. 

During FY 11, public sector labor-management relations in Maine continued to mature, 
with parties relying on the statutory dispute processes to settle their differences The 
development of more mature labor relations is evidenced by the strong demand for mediation 
services and the continued willingness by the parties to settle prohibited practice complaint 
cases. In sum, the Board's dispute resolution services fostered public sector labor peace during 
this very difficult and challenging year. 
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Dated at Augusta, Maine, this 30th day of June 2011. 



Respectfully submitted. 



Marc P. 

Ayotte 

Executive Director 

Maine Labor Relations Board 
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